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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication^) filed on 03 May 2006 . 
2a)D This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) ^ Claim(s) 1-60 is/are pending in the application. 

4a) Of the above claim(s) 45-60 is/are withdrawn from consideration. 

5) S Claim(s) 1-36 is/are allowed. 

6) ^ Claim(s) 37-42 and 44 is/are rejected. 

7) ^ Claim(s) 43 and 45 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Election/Restrictions 

1. Applicant's election without traverse of claims 1-45 in the reply filed on 12/30/05 is 
acknowledged. Claims 46-60 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b) as being drawn to a nonelected fabric and method there being no allowable generic or 
linking claim. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claim 39 recites the limitation " the mesh pore size" in 1. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claims 37-38, 40,41 and 44 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Heiman, US 5,290,269. 

The patent issued to Heiman teaches a fabric comprising a center layer positioned 
between outer knit layers (abstract and column 10, 49-column 1 1, 45). Heiman teaches a 
hydrophobic top layer surface (column 13, 53-65). With respect to the bottom layer, Heiman 
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teaches treating the knit layer such that it is hydrophilic when employing hydrophobic polyester 
or the bottom layer can be formed from cotton (column 1 1, 35-45 and column 12, 3 1-40). 

With specific regard to claim 38, Heiman teaches that the knit layers are formed from 
various materials including polyester and nylon (column 10, 56-column 1 1, 25). The article of 
Heiman is designed for use in personal hygiene articles (abstract). 

With regard to the water-repellent limitation recited in claim 37, Heiman teaches a 
hydrophobic top layer formed form polyester yarns (column 15, 37-43). As such, the Examiner 
considers such a layer inherently hydrophobic. Applicant has not specifically set forth that the 
water repellent is a separate agent or finishing treatment. With regard to the moisture absorbing 
agent, the Examiner considers a treatment which imparts hydrophilic properties moisture 
absorbing. 

With regard to claim 41, Heiman teaches applying an anti-microbial finish to the fabric 
(column 12, 29-31). With regard to the encasing limitations, Heiman teaches holding the layers 
together with tape such that the fabric layers are encased (figure 1 and column 10, 21-36). 

With regard to the "whereby" statement recited in claim 37, it has been held that the 
functional "whereby" statement does not define any structure and accordingly cannot serve to 
distinguish. In re Mason, 1 14 USPQ 127, 44 CCPA 937 (1957). 

Claim Rejections - 35 USC §102/103 
6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 
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The following is a quotation of 35 U.S.C 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claim 39 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the alternative, under 
35 U.S.C. 103(a) as obvious over Heiman, US 5,290,269 as applied to claim 37 above. 

The prior art of Heiman fails to teach the claimed repellency rating, however, it is 
reasonable to presume that said rating is inherent the fabric of Heiman however, it is reasonable 
to presume that said repellency rating features are inherent to the fabric of Heiman. Support for 
said presumption is found in the use of like materials, such as a hydrophobic top layer is formed 
from hydrophilic materials such as polyester which would result in the claimed resistance and 
aspect ratio properties. The burden is shifted to Applicant to prove otherwise. In re Fitzgerald 
205 USPQ 594 

In addition, the presently claimed resistance and aspect ratios would have obviously been 
present once the Buchanan et al., product is provided. In re Best, 195 UPSQ 433 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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9. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Heiman, US 
5,290,269 in view of Engelhardt et al., US 5,331,059. 

Heiman fails to teach a specific hydrophilic agent, however, the patent issued to 
Engelhardt et al., teach employing hydrophilic, highly swellable hydrogels as absorption agents 
in hygiene articles (column 6, 15-25). Since, Heiman fails to teach a specific hydrophilic agent, it 
is the position of the Examiner that is proper to look to the prior art to identify suitable 
hydrophilic agents designed for the intended use. As such, since both Heiman and Englehardt et 
al., are directed to the same field of endeavor (e.g., hygiene articles), it would be obvious to one 
having ordinary skill in the art to treat the fabric of Heiman with the specific hydrogel taught by 
Engelhardt et al. Motivation to employ the specific hydrogel taught by Englehardt et al., is found 
in the teachings directed to the absorptive properties of the disclosed hydrogel (column 6,16-25). 

Allowable Subject Matter 

10. The following is a statement of reasons for the indication of allowable subject matter: 
Claims 1-36 are found allowable over the prior art made of record. Specifically, the prior 

art of record fails to teach or fairly suggest the limitations recited in independent claims 1, 10,19 
and 28. 

Claims 43 and 45 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. Specifically, the prior art fails to teach treating the yarns or 
filaments of the fabric to impart water repellency characteristics. Rather, the prior art teaches a 
layer which is already hydrophobic. As such, it is the position of the Examiner that no motivation 
presently exists to treat an already hydrophobic layer such that it is water repellant. 
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Conclusion 



1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lynda M. Salvatore whose telephone number is 571-272-1482. 
The examiner can normally be reached on M-F. 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

March 2& 2006 a 




